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The Constitutional Convention of 1787 spurred much controversy 
surrounding the possible ratification of the proposed new Constitution. 
As a result, two opposing political parties emerged. The Federalists 
were in favor of adopting the Constitution and creating a strong 
central government. Their Anti-Federalist opponents, as the name 
implies, hoped to protect the powers of state governments and in some 
cases were entirely opposed to the Constitution. Arguments were often 
centered on a single clause or section of the Constitution, the “elastic 
clause” being one of the most notable. This clause sparked heated back-
and-forth rhetoric between the two parties and has come to be viewed 
as one of the most contentious parts of the Constitution.

It is true that some Anti-Federalist critics, such as Henry Abbot and 
Patrick Henry, made unfounded and exaggerated assertions aimed at 
discrediting the Constitution in any way possible. Historian Leonard 
Levy even goes so far as to refer to Anti-Federalist rhetoric as “trash.”1 
However, many of those opposed to the newly written Constitution 
found particular fault in the wording of the elastic clause. Anti-
Federalist leaders such as Samuel Bryan and Robert Yates meticulously 
picked apart the clause, which states that “Congress shall have Power…
To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this 
Constitution in the Government of the United States.” Their warnings 
were not as groundless as those of some of their colleagues, and even 
earned responses from Alexander Hamilton, Federalist leader and 
arch-defender of the proposed new Constitution.



Indeed as they had predicted, Hamilton’s controversial legislation in 
the early years of the republic shocked many. One of Hamilton’s first 
policies, the Tariff of 1789, did not garner much criticism and was 
widely agreed to be within constitutional jurisdiction. However, his 
later legislation, such as the establishment of the First Bank of the 
United States and the funding of the national debt, was thought by 
many to be unconstitutional. The Hamiltonian Federalists based their 
defense of such questionable policies largely on the idea of implied 
powers as granted by the elastic clause. 

The Federalists’ political opponents, the Democratic-Republicans, 
criticized what seemed to be the Federalists’ flagrant breaches of the 
Constitution. Thomas Jefferson, James Madison, and other Democratic-
Republican leaders maintained that Hamilton’s bank and debt policies 
exceeded constitutionally allotted powers and limited states’ rights. Their 
criticisms were remarkably similar to the predictions of Anti-Federalists 
several years prior, suggesting that the Anti-Federalists correctly foresaw 
the ways in which Federalists would abuse the elastic clause.

Anti-Federalists Overlooked

It is true that the Anti-Federalists are often overlooked as overzealous 
opponents of the Constitution. Leonard Levy expresses this view in his 
Original Intent and the Framers’ Constitution:

Much of the Anti-Federalist literature was trash based on hysterical 
assumptions or on political calculations intended to deceive and incite fear 
of the Constitution. Anti-Federalists persistently expressed exaggerated 
fears about the way in which the new government would abuse its powers 
if the Constitution were ratified.2

And indeed, many Anti-Federalists did make preposterous predictions 
during the ratification controversy that did not ever come true. Abbot 
expressed one such opinion during the North Carolina state ratification 
convention. Abbot, a Baptist minister, opposed the Constitution because 
he predicted that Congress’s allotted treaty power would lead them to 
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make Roman Catholicism the national religion.3 His foretelling, which 
was grounded in little evidence, proved to be remarkably off base.

Major William Lusk, a member of the Massachusetts ratification 
convention, expressed another fear; in this case that “the Inquisition 
may be established in America,” since the Constitution lacked a 
religious qualification for elected officials.4 Again, when considered 
with the Federalists’ actions in the decade to follow, Lusk’s prediction 
turned out to be far from the truth.

During the Virginia state ratification convention, Henry made an 
equally far-fetched prediction. Henry claimed that “the officers 
of Congress may come upon you, fortified with all the terrors of 
paramount federal authority…go into your cellars and rooms, and 
search, ransack and measure, everything you eat, drink and wear.”5 
These Anti-Federalist opinions did indeed represent exaggerated 
views that never manifested themselves in Federalist legislation. 
However, in regards to the elastic clause, Anti-Federalist criticism was 
remarkably insightful and correctly predicted how the clause would be 
manipulated to suit Federalist purposes.

The Battle over the Elastic Clause

In their attempt to discourage ratification of the Constitution, the 
Anti-Federalists took particular interest in the elastic clause. Samuel 
Bryan, a noted Anti-Federalist, published “Centinel No. 5,” in which 
he explained his predictions of what might come if the Constitution 
were to be ratified. Bryan contended that the ambiguous language of 
the elastic clause would make it possible for Congress to completely 
overpower state governments.6 The Anti-Federalists of the Pennsylvania 
state legislature echoed Bryan’s sentiment. By publishing an address 
in the Pennsylvania Packet, they aimed to expose the impossibility 
of independently functioning state governments should the federal 
government be given unlimited powers through the elastic clause.7  
Robert Yates agreed with Bryan and the Pennsylvania Anti-Federalists 
in his general disapproval of the elastic clause. However, in “Brutus 
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XI,” Yates provided a warning of his own that differed considerably 
from the previous two. Yates’s criticism of the clause was not in 
regard to the protection of states’ rights, but rather the implication of 
loose construction inherent in the inclusion of the clause.8 The Anti-
Federalists’ main concerns regarding the elastic clause—protecting 
states’ rights and limiting loose construction of the Constitution—both 
ultimately stemmed from their distrust of concentrated federal power.

Alexander Hamilton published the “Federalist No. 31” in response to Anti-
Federalist attacks on the elastic clause, as well as the supremacy clause:

These two clauses have been the sources of much virulent invective and 
petulant declamation against the proposed constitution…They are only 
declaratory of a truth, which would have resulted by necessary and 
unavoidable implication from the very act of constituting a Fœderal 
Government, and vesting it with certain specified powers….And it is 
expressly to execute these powers, that the sweeping clause, as it has been 
affectedly called, authorizes the national legislature to pass all necessary 
and proper laws.9

Hamilton based his entire defense on the assumption of loose 
construction. The “necessary and unavoidable implication” that 
Hamilton spoke of is exactly what Yates warned about in “Brutus XI.” 
Thus, the Anti-Federalists’ predictions had already begun to manifest 
themselves even before the ratification of the Constitution. Historian 
Jack Rakove takes this view a step further, contending that the Anti-
Federalists’ fears influenced the course of Constitutional construction 
from its beginning.10

Indeed, in the years following the ratification of the Constitution, 
Hamiltonian Federalists began to pass legislation many considered 
unconstitutional, which could only be justified through overly broad 
readings of the elastic clause. Taking a cue from their Anti-Federalist 
predecessors, the Democratic-Republican Party criticized the Federalists’ 
excessively loose construction and obstruction of states’ rights.
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Overstepping the Bounds of Constitutionality

As the first political party to control the federal government, the 
Federalists had the task of deciphering the Constitution and setting the 
course for how it would be construed. The Federalists’ interpretation of 
the elastic clause was the source of several highly controversial pieces 
of legislation. Most notable were the Tariff of 1789, the establishment 
of the First Bank of the United States, and the funding of the national 
debt. The tariff did not garner much criticism because it was widely 
thought to be a necessary and proper extension of Article I, Section 
8(1). However, the First U.S. Bank and funding the national debt 
were thought by many to be unconstitutional. Hamilton and other 
Federalists saw these pieces of legislation as necessary to promote the 
general welfare of the United States; however, neither was explicitly 
provided for in the Constitution. Thus, their constitutionality fell 
within the jurisdiction of the necessary-and-proper clause, if it was to 
be found anywhere. The Federalists maintained that each of these acts 
fulfilled both requirements of the elastic clause: they were “necessary” 
and they were “proper.” 

The Tariff of 1789, conceived by Hamilton and Madison, was created 
to fulfill the purpose of paying back debts and promoting American 
manufacturing.11 The tariff was not as controversial as Hamilton’s later 
policies, partly because it did not rely solely on the elastic clause for 
justification. Article I, Section 8(1) of the Constitution states, “The 
Congress shall have the Power To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the common Defence 
and general Welfare of the United States.” It is true that not every 
imaginable tariff can be justified as providing “for the common Defence 
and general Welfare.” However, because later, more excessive tariffs 
such as the 1828 Tariff of Abominations received widespread criticism 
while the Tariff of 1789 did not, it can be deemed a “necessary and 
proper” means of carrying out a concrete section of the Constitution.
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Another brainchild of Hamilton’s was the First Bank of the United 
States. Hamilton believed the bank would stabilize the U.S. 
economy and stimulate industrial trade.12 In a letter to the House 
of Representatives, Madison criticized the bank bill as exceeding 
constitutionally given powers.13 Hamilton defended his legislation 
from these attacks by calling upon the idea of implied powers, as given 
by the elastic clause. In a letter to George Washington just two days 
before Washington signed the bank bill, Hamilton argued that “every 
power vested in a government is in its nature sovereign, and includes, 
by force of the term, a right to employ all the means requisite and fairly 
applicable to the attainment of the ends of such power.”14 Federalist 
Congressman James Tallmadge defended the bank bill in a similar 
manner as Hamilton, going so far as to refer to the elastic clause 
outright and rest his entire argument of the bank’s constitutionality 
on the single clause.15 Tallmadge’s fragile argument, supported only by 
a clause Hamilton had previously stated gave the federal government 
no additional power, suggests that the Federalists did not in fact have 
constitutional means to justify the creation of a bank.

Public credit, also conceived by Hamilton, was a structure through 
which the federal government would assume responsibility for all state 
debts incurred because of the Revolutionary War. Thomas Jefferson 
and Madison believed that this policy appropriated powers reserved 
solely for state governments.16 Hamilton did not even attempt to 
justify the proposed credit plan through a constitutional argument, 
instead broadly calling it “a matter of high importance to the honor 
and prosperity of the United States,” thus implying that it should be 
permitted whether or not the Constitution allows for it.17

Perhaps the Federalists defended their legislation so effusively because 
they knew that it was unconstitutional. Whether or not that is true is 
impossible to say; however, it is true that many others, particularly the 
Democratic-Republicans, questioned the constitutionality of Federalist 
policies, evoking a sense of déjà vu when considered alongside earlier 
Anti-Federalist rhetoric.
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Democratic-Republicans and Anti-Federalists Concur

Jefferson and Madison formed the Democratic-Republican Party in 
1791 to oppose what they considered to be Hamilton’s flagrant breaches 
of the Constitution. Although the party was formed years after the Anti-
Federalists spurred the ratification controversy, interestingly enough, 
Democratic-Republican attacks on Hamilton’s policies align quite 
strikingly with the Anti-Federalists’ original fears. Their criticisms are 
even more striking considering that Madison was one of the original 
proponents of the Constitution along with Hamilton, and even helped 
to create a more moderate policy, the Tariff of 1789. 

In regards to the establishment of the First Bank of the United States, 
Madison and Jefferson expressed outrage over what they saw as blatant 
disregard for the Constitution. In a letter to George Washington on 
February 15, 1791, Jefferson expressed his distaste for the proposed 
bank bill.18 Jefferson rebuts the notion that the bank is constitutional 
because of the elastic clause by explaining that the bank is not 
“necessary” to carry out other concrete sections of the Constitution. 
Jefferson goes on to explain that since the right to create a bank is not 
expressed in the Constitution, it is reserved for states. Thus, Jefferson 
is essentially agreeing with Samuel Bryan and the Pennsylvania Anti-
Federalist delegation in that the Federalists are abusing the elastic 
clause to overpower state governments.19

Madison voiced similar dissent towards the bank bill during debates 
in Congress. However, his line of reasoning agreed more with Robert 
Yates’s original predictions that the elastic clause could be abused to 
justify the actions of the federal government in any circumstance:

[Madison] adverted to that clause in the Constitution which empowers 
Congress to pass all the laws necessary to carry its powers into execution, 
and, observing on the diffusive and ductile interpretation of these words, 
and the boundless latitude of construction given them by the friends of 
the bank, said that, by their construction, every possible power might 
be exercised.20
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Democratic-Republicans expressed criticism towards funding the 
national debt as well. Jefferson contended that Congress should always 
let states collect taxes whenever possible, and that funding the debt 
federally takes this power away from states.21 He also observed that 
some states had paid off more of their Revolution debts than others, so 
imposing equal taxes on all states to pay off the remaining debt would 
be unjust. His argument is in agreement with the view of Bryan in 
“Centinel No. 5.”22

Indeed, Democratic-Republicans noted several instances of the 
Federalists overstepping the Constitution, most notably in conjunction 
with a very liberal reading of the elastic clause. Not only do the Anti-
Federalists and Democratic-Republicans agree that the Federalists 
would or had abused the elastic clause, they also concur on the possible 
consequences of the Federalists’ actions.

Conclusion

In the face of the events that followed, the Anti-Federalists’ original 
fears as to the possible abuse of the elastic clause lead us to an 
interesting conclusion. Because their predictions were so ominously 
correct in terms of how Hamilton later abused the elastic clause, it 
brings up the question of why the underdogs are so often overlooked. 
The Anti-Federalists were the primary opposition to the Federalists 
during the years of the ratification controversy, yet they never held any 
sort of majority of public opinion. In fact, as Levy noted, they are most 
commonly considered nothing more than a hysterical pack of rabble-
rousers.23 But we cannot forget the fact that the words of Samuel Bryan 
and Robert Yates, among others, turned out to be remarkably telling. 

This phenomenon can be noticed in other cases as well; the less popular 
opposition is overlooked, although their forewarnings and predictions 
eventually turn out to be warranted and correct. In the case of the 
decision to invade Iraq, most Americans supported the decision, but 
some critics, such as former United States National Security Advisor 
Brent Scowcroft, were concerned with the attack’s possibility to 
destabilize the Middle East.24 However, the Bush administration went 
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through with the invasion. Now, a decade afterwards, it is clear that 
Scowcroft’s fear was indeed an astute prediction. If anything, there is 
more unrest and turmoil in the Middle East than ever before, especially 
with the revolutionary “Arab Spring.” Thus, as in the case of the Anti-
Federalists, those originally opposed to the war in Iraq voiced fears 
that turned out to be true in the long run. This could just be a chance 
coincidence, but I suspect that the group that has nothing to lose can 
most often be heard telling the truth. 
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