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The United States has always had an ambiguous relationship with Na-
tive American tribes and has approached defining that relationship in 
numerous ways. In 1970, President Nixon declared that former policies 
of paternalism, assimilation, and termination should give way to self-
determination: the federal government should allow tribes greater sov-
ereignty over their own people. The Indian Child Welfare Act of 1978 
(ICWA) was one of several federal acts passed to establish this new 
policy, drafted with the purpose of “protect[ing] the best interests of 
Indian children and…[promoting] the stability and security of Indian 
tribes and families.”1

Prior to the passage of ICWA, the child welfare system in the U.S. was 
egregiously insensitive to tribal values. Throughout the 1970s, Indian 
advocacy groups and tribal leaders petitioned Congress to pass legisla-
tion giving tribes more control over adoptions, foster care placements, 
and other custody proceedings involving Indian children. Often in an 
attempt to force Indian children to assimilate into white society, non-
tribal public and private agencies had been removing disproportion-
ately high numbers of children from their homes and placing them in 
foster care, boarding schools, or non-Indian adoptive homes outside 
of their reservation. Ignorant white social workers identified high al-
cohol consumption, lax discipline of children, and long periods of par-
ents being absent as evidence of family dysfunction. In reality, though, 
many of the patterns considered neglectful were common aspects of 
Indian culture and, by tribal standards, were no reflection on one’s par-
enting skills.2
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The Indian Child Welfare Act addressed these problems by expanding 
the tribe’s role in Indian child custody proceedings, namely by giving 
tribal governments exclusive jurisdiction over custody cases involving 
Indian children living on a reservation, and concurrent jurisdiction 
over the foster care placement of Indian children living outside a reser-
vation.3 But by 2000, the Act’s effectiveness remained unclear. Harvard 
law professor Randall Kennedy argues that ICWA was fundamentally 
flawed for expanding tribal rights to the point of undermining indi-
vidual parental and child rights.4 Historian Suzianne D. Painter-Thorne 
approves of ICWA’s mandates but charges state courts with willfully, 
and sometimes successfully, preventing their implementation.5

ICWA was successful in increasing tribal governments’ sovereignty over 
their own people and lowering the incidence of removal of Indian chil-
dren from their families. However, ICWA failed both de jure and de facto 
to fully achieve its purpose of protecting Indian children and promoting 
tribal identity. ICWA’s ambiguous, broad definition of an “Indian child,” 
to whom its mandates applied, did not account for the complexities of 
family life or the unique beliefs of individual Indians, generating confu-
sion about its provisions and conflicts between families and tribes. State 
courts exploited those weaknesses by inventing exceptions to the Act, 
adhering to its provisions inconsistently and undermining its expansion 
of tribal power. Insufficient funding for ICWA grants also obstructed 
tribes from maintaining ICWA-mandated tribal child and family service 
programs, which were crucial to the Act’s implementation.

Increased Tribal Sovereignty

In the several decades after the passage of ICWA, tribal representa-
tives observed some improvement in Indian child welfare and states’ 
recognition of tribal autonomy. In large part, this was due to ICWA’s 
provisions intended to stop social workers from carelessly breaking up 
Indian families. For cases in which parents lost custody over their chil-
dren, ICWA outlined requirements such as a preference for placing the 
children with extended family; clearer notice from courts to parents 
about the status of their case; and a requirement for “clear and convinc-
ing evidence” that the parents were unfit to retain custody, rather than 
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the less stringent “preponderance of the evidence.”6 Most importantly, 
ICWA granted tribes exclusive jurisdiction over child custody proceed-
ings involving an Indian child who was domiciled on a reservation.7 As 
poorly complied with as they might have been, B.J. Jones, a tribal judge 
and law professor, noted in 1996 that at the very least this recognition of 
a tribe’s right to self-determination served as a “valuable, cross-cultural 
educational tool” for state agencies and judges, teaching them about 
tribal perspectives on self-government, family welfare standards, and 
the importance of preserving Indian culture.8 In his 2008 legal guide 
to ICWA, he elaborated on this point, looking back at the Act’s posi-
tive contributions. ICWA promoted communication between state and 
tribal governments on topics beyond child welfare, and it gave tribal 
courts an important role in implementing its mandates, encouraging 
them to bolster their courts and other institutions.9 

Some evidence indicates that those measures did also succeed in keep-
ing Indian children within their tribe. In 1996, four scholars of social 
work performed a study to assess the effectiveness of the ICWA, com-
paring rates of adoption and foster care placement of Indian children 
between 1975 and 1986. Their data was based on surveys conducted by 
the federal government’s Bureau of Indian Affairs, the U.S. Department 
of Health and Human Services, and the Association on American In-
dian Affairs, a Native American advocacy group. They indicate an over-
all decline in removal of Indian children from their homes: foster care 
placements decreased by an average of 31% per state, and adoptions by 
off-reservation families decreased by an average of 93% per state.10 This 
demonstrates that ICWA effectively addressed its immediate concern: 
stopping missionaries and social workers from removing inordinately 
high numbers of Indian children from functional homes.  

The Ambiguity of the “Indian Child” 
 
For all their successes, the framers of ICWA poorly defined to whom 
the Act applied. ICWA’s definition of an “Indian child” failed to take 
into account the unique circumstances of individual Native Americans, 
thereby compromising the “best interests of Indian children.”11 ICWA 
defined an “Indian child” as an unmarried person under the age of 18 
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who was a member of a tribe already or was eligible to be a member of 
a tribe, and was the biological child of a member of a tribe.12As Randall 
Kennedy notes, this definition was simplistic, neglecting to consider the 
intricacies of family life—divorces, cohabitation of Indians and non-
Indians, mixed marriages.13 Children brought up on a reservation, or 
with a strong connection to a tribe, might not have been covered by 
ICWA because they did not possess the required quantum of Indian 
blood to be eligible for tribal membership.14

More commonly, ICWA brought under tribal jurisdiction children 
and families who technically counted as “Indian” but did not necessar-
ily identify with their tribe, or did not want to stay within their tribe.   
Not only did it grant tribes exclusive jurisdiction over child custody 
proceedings involving children domiciled on a reservation, but it also 
placed custody cases involving children not residing on a reservation 
under the concurrent jurisdiction of tribal and state courts. Further, 
without “good cause to the contrary,” foster care placements or termina-
tion of parental rights involving an off-reservation Indian child could 
be transferred from state to tribal court.15 These provisions proved in-
convenient, even oppressive, to parents seeking to place their children 
outside of their reservation.  

The 1989 Supreme Court case Mississippi Band of Choctaw Indians v. 
Holyfield illustrates the harmful implications of these provisions. Two 
Indian parents who lived on the Choctaw reservation deliberately 
travelled off the reservation to give birth to twins, and then they relin-
quished their children to a non-Indian couple, the Holyfields. They did 
not want to complicate the adoption process by involving their tribe 
and invoking ICWA, and they had good reason to believe they would 
not have to. Since their children had never resided on a reservation, 
they reasoned that they should not be under the exclusive jurisdiction 
of the tribal court. Initially, the county and state supreme courts accept-
ed the parents’ decision, rejecting the tribe’s petition to annul the adop-
tion because it did not comply with ICWA. But the U.S. Supreme Court 
ruled that a newborn child’s domicile followed that of the parent, so the 
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tribe had exclusive jurisdiction over the twins and the adoption should 
be annulled. The justices asserted that “[t]ribal jurisdiction under…[the 
Act] was not meant to be defeated by the actions of individual members 
of the tribe,” exemplifying ICWA’s intention to place the rights of the 
tribe above the rights of the individual.16

 
ICWA’s failure was not in subordinating the welfare of individual Indi-
an families to the welfare of the tribe; with extensive input from tribal 
leaders, the Act had been crafted on the assumption that the two were 
closely connected. It did, however, hurt both tribes and families to ap-
ply that assumption to people who did not readily identify as Indian 
or did not want their children to stay on a reservation. A report on the 
House Committee on Natural Resources’ 1996 Proposed Amendments 
to ICWA listed some of the problems that arose from this conflict. Just 
as the Choctaw parents tried to avoid tribal intervention in their adop-
tion case by giving birth outside of their reservation, so did other Indi-
an parents attempt to circumvent ICWA in child custody proceedings 
by hiding their child’s heritage.17 If a tribe belatedly discovered that 
ICWA was applicable to the child, as it often went, litigation would be 
prolonged, adoptions or foster care placements possibly annulled, and 
the child likely sent from home to home in the meantime. Not only did 
that disrupt the stability of families and waste tribal resources, but it 
was especially detrimental to Indian children in foster care or in need 
of a home. Rather than promoting child welfare, in this regard ICWA 
stigmatized Indian children and discouraged potential parents from 
attempting to adopt them, for fear of getting wrapped up in a messy 
legal dispute.18

Inconsistent State Compliance
 
Regardless of whether its provisions were completely valid, it is im-
portant to note that the Indian Child Welfare Act failed in large part 
because state courts did not consistently comply with its mandates.  
Whether out of overt hostility to tribes or a genuine belief that ICWA 
threatened individual rights, state courts invented exceptions to ICWA 
that limited its expansion of tribal power.  
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The 1996 appeals court case In re Bridget R. demonstrates the applica-
tion of one of these judge-made exceptions: the “existing Indian family 
exception.” With In re Bridget R., the biological Indian father of twin 
two-year-old girls tried to invoke ICWA to regain custody of his daugh-
ters from their adoptive parents, to whom he had voluntarily relin-
quished them when they were born.19 A California trial court initially 
removed the children from their adoptive parents’ care on the grounds 
that the adoption was not conducted according to ICWA’s requirements 
for a voluntary termination of parental rights. But the state appeals 
court remanded the decision, implementing the existing Indian family 
exception to exempt the biological and adoptive parents from adher-
ing to ICWA; it contended that though the twins’ biological father was 
a member of a federally recognized tribe, he had little social, cultural, 
or political connection to that tribe. As a result, he was not considered 
under the jurisdiction of a tribal court, for there was no “existing Indian 
family” to be protected by ICWA’s provisions. The court went so far 
as to assert that “recognition of the existing Indian family doctrine…
[was] necessary in a case such as this in order to preserve ICWA’s con-
stitutionality…under the Fifth, Tenth, and Fourteenth Amendments.”20    
In other words, the court viewed a literal interpretation of ICWA as an 
infringement on the Constitution’s guarantees of equal protection and 
due process to citizens, because it outlined special rights for Indians on 
the basis of heritage alone.

In re Bridget R. was one court case of several that applied the existing 
Indian family exception, though tribal representatives and supporters 
of ICWA viewed its reasoning as a threat to the tribal sovereignty out-
lined in ICWA. Ada Deer, the U.S. Assistant Secretary for Indian Af-
fairs, expressed this worry at a 1997 hearing before House and Senate 
committees on Indian affairs:

State court judges who have created the ‘existing Indian family exception’ 
are delving into the sensitive and complicated areas of Indian cultural 
values, customs and practices which under existing law have been left ex-
clusively to the judgment of Indian tribes.21
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Indeed, the inconsistency with which states adhered to ICWA aroused 
so much concern among Congress and tribal leaders that they made 
several (failed) attempts to amend its provisions. The 1996 proposed 
amendments included requirements for more communication between 
states and tribes, such as enhanced notice requirements from state 
courts to tribes about voluntary child placements, and clarifications of 
a tribe’s right to intervene in cases involving a voluntary termination of 
parental rights.22

 
Unfortunately, besides controversial court cases and occasional con-
gressional hearings on complaints about ICWA, little is known about 
ICWA’s implementation on a national scale—this fact by itself is tes-
tament to poor monitoring of states’ compliance. But a few regional 
studies of ICWA’s effectiveness found spotty adherence to its mandates 
by both tribal and state courts. The Jones study of 2000, conducted in 
North Dakota by a nonprofit Indian organization, found that only 66% 
of state caseworkers made “active efforts,” as defined by the law, to place 
Indian children with their extended family or tribe.23 This inconsistent 
implementation was not unique to North Dakota. The Plantz study 
of 1989 examined multiple states’ compliance with ICWA and found 
that active efforts to prevent removal of Indian children were made in 
a mere 41% of cases.24 In addition, the Jones study discovered that like 
state courts, many tribal courts did not fully understand ICWA’s provi-
sions, such as the distinction between transferring a case from state to 
tribal court and intervening in a state court case.25 Thus proponents of 
ICWA failed to enforce its mandates, not even ensuring that adoption 
attorneys and state and tribal courts received enough training to fully 
understand the Act’s provisions. 
 
Insufficient Funding 

Just as harmful as states’ poor compliance with ICWA was the Act’s 
lack of funding to enforce its mandates. The Act’s basic implementa-
tion relied on tribes’ child and family service programs, which were 
tasked with regulating Indian foster and adoptive homes, counseling 
families and children, and providing guidance to Indians involved in 
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custody cases.26 But few reservations had enough resources to perform 
these duties, often having to rely on state facilities or the federal Bureau 
of Indian Affairs to fulfill them instead. As South Dakotan tribal judge 
Virgil Hauff summed it up in 1979, “[m]ost—if not all—of [ICWA’s 
shortcomings had]… a bottom line in funding problems.”27 Instead of 
heeding tribal representatives’ complaints and funneling more money 
into reservations, Congress appropriated progressively less money for 
ICWA grants. Anslem Roanhorse, the director of a Navajo social wel-
fare agency, noted at a Senate hearing in 1987 that Congress had ap-
proved only $6.1 million for that fiscal year, down from the $9.7 million 
appropriated for 1983. He insisted that no less than $15 million would 
be sufficient for tribal organizations to carry out ICWA’s mandates.28 
 
Yet reservations’ lack of funds still remained an obstruction to imple-
menting ICWA. In an amendment hearing before the Senate in 1988, 
Rose Orrantia, the executive director of a tribal family services agen-
cy, complained that her organization received insufficient funding to 
implement ICWA, even under Title II, the most generous grant avail-
able.29 Likewise, Eddie Brown, the director of Arizona’s Department 
of Economic Security, asserted that tribes and states could not comply 
with ICWA’s extensive mandates—particularly expanded staff train-
ing—without more financial assistance. He acknowledged the existence 
of grants available through the Social Security Act, but stated that the 
process to receive those grants was complicated—an imposition on 
tribes.30 Funding was also important for national audits of compliance 
with ICWA. As Orrantia put it, allowing states to monitor their own 
compliance was “like putting the wolf in as the shepherd of the flock.”31    
As shown by the available information on state compliance with ICWA, 
states could not be trusted to adhere to its mandates; but tribes lacked 
the resources to ensure that they did.  

Continuing Controversy

Like most other U.S. policies towards Native Americans, self-deter-
mination is imperfect and difficult to define. ICWA was, and still is, a 
well-intended but poorly planned and poorly executed attempt to give 
Indians control over their most essential assets, their children. 
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Recently, ICWA has made national headlines in Adoptive Couple v. Baby 
Girl, or the “Baby Veronica case.” As should be expected from ICWA’s 
ambiguity, the case has aroused considerable controversy. It involved a 
Cherokee father trying to regain custody of his daughter after the girl’s 
mother had given her up for adoption several years prior. In contrast to 
the Supreme Court’s 1989 literal construction of ICWA in Choctaw v. 
Holyfield, the Supreme Court ruled in 2013 that ICWA did not apply to 
Adoptive Couple v. Baby Girl because the father did not have continuing 
custody over Veronica when she was relinquished.32 The decision came 
close to invoking the existing Indian family exception, and it has wor-
ried Indian tribes that non-Indian courts may keep finding loopholes 
around the Act to the point that it loses all meaning.  

It is a formidable but crucial task to formulate legislation that allows 
Indian tribes self-government and the tools to protect and promote 
their cultural heritage, while still taking into account the rights and 
responsibilities of individual Native Americans. For the time being, 
tribes, states, and the federal government will continue to struggle to 
define the details of Indian nations’ semi-sovereign status within the 
United States.
 
Notes

1. Indian Child Welfare Act, 25 U.S.C. §1901-63 (1978). ICWA is still 
in effect today.  

2. B.J. Jones, Mark Tilden and Kelly Gaines-Stoner, The Indian Child 
Welfare Act Handbook: A Legal Guide to the Custody and Adoption of 
Native American Children (Illinois: American Bar Association, 2008), 
2-3.
 
3. Indian Child Welfare Act.
 
4. Randall Kennedy, Interracial Intimacies: Sex, Marriage, Identity, and 
Adoption (New York: Pantheon Books, 2003), 488-489.

5. Suzianne D. Painter-Thorne, “One Step Forward, Two Giant Steps 

                          THE MENLO ROUNDTABLE             55



Back: How the ‘Existing Indian Family’ Exception (Re)Imposes 
Anglo American Legal Values on American Indian Tribes to the 
Detriment of Cultural Autonomy,” American Indian Law Review 33, 
no. 2 (2008/2009): 329-330, JSTOR.
 
6. Indian Child Welfare Act.

7. Ibid.

8.  B. J. Jones, “The Indian Child Welfare Act: The need for a separate 
law,” General Practice, Solo & Small Firm Division, 1996.

9. Jones et al., The Indian Child Welfare Act Handbook, 165-166.

10. “Foster Care and Adoption Rates per 1,000 Indian Children 
and Percentage of Foster Care Placements in Indian Homes,” chart, 
Social Service Review 70, no. 3 (Sep. 1996): 456.

11. Indian Child Welfare Act.
 
12. Ibid.

13 . Kennedy, Interracial Intimacies, 504. 

14. Laura Briggs, Somebody’s Children: The Politics of Transnational 
and Transracial Adoption (Durham, NC: Duke University Press, 2012), 
93; “Frequently Asked Questions,” Association on American Affairs, 
http://www.indian-affairs.org/resources/aaia_faqs.htm. Though ICWA 
itself did not specify that to be counted as an Indian child, one must 
have Indian blood, in many tribes eligibility for membership depend-
ed (and still depends) on old blood quantum rules. As Briggs notes, 
those rules were left over from late-1800s and early-1900s negotiations 
between tribes and the federal government on tribal enrollment rules.

15. Indian Child Welfare Act.

56                Elana Shen



16. Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989).

17. In re Bridget R., 1996 Cal. App. NARF (1996).
 
18. Committee on Natural Resources, Indian Child Welfare Act 
Amendments of 1996, H.R. Rep. No. 104-104-108, 2d Sess. (1996).

19. In re Bridget R.

20. Ibid.

21. The Joint Hearing of the House Resources Committee and the Senate 
Committee on Indian Affairs, 105th Cong., 1st Sess. (1997).

22. Indian Child Welfare Act Amendments of 1996.

23. B. J. Jones et al., Indian Child Welfare Act: A Pilot Study of 
Compliance in North Dakota (Oakland, CA: Casey Family 
Programs, 2000), 44.

24. Eddie F. Brown et al., The Indian Child Welfare Act: An 
Examination of State Compliance in Arizona (Oakland, CA: 
Casey Family Programs, 2002), 41.

25. Jones et al., Indian Child Welfare Act: A Pilot Study of Compliance, 44.

26. Indian Child Welfare Act.

27. “Indian family law discussed by judges,” Aberdeen Daily News, 
May 24, 1979, America’s Historical Newspapers (1690-2000).

28. Hearings Before the Select Committee on Indian Affairs, 100th Cong., 
1st Sess. (1987).

29. Hearings Before the Select Committee on Indian Affairs, 100th Cong., 
2d Sess. (1988).

                        THE MENLO ROUNDTABLE   57



30. Ibid.

31. Ibid.

32.  “Adoptive Couple v. Baby Girl: Information and Resources,” 
National Indian Child Welfare Association, http://www.nicwa.org/
babyveronica/.

Bibliography

Primary Sources

Aberdeen Daily News (Aberdeen, SD), May 1979.

“Adoptive Couple v. Baby Girl: Information and Resources.” 2014.  
National Indian Child Welfare Association. http://www.nicwa.org/
babyveronica/.

Brown, Eddie F., Gordon E. Limb, Toni Chance, and Ric Munoz. 
The Indian Child Welfare Act: An Examination of State Compliance 
in Arizona. Oakland, CA: Casey Family Programs, 2002. 

“Foster Care and Adoption Rates per 1,000 Indian Children and 
Percentage of Foster Care Placements in Indian Homes.” Chart, 
Social Service Review 70, no. 3 (Sep. 1996): 456. JSTOR.

“Frequently Asked Questions.” Association on American Indian 
Affairs. http://www.indian-affairs.org/resources/aaia_faqs.htm.  

Jones, B.J. “The Indian Child Welfare Act: The need for a separate law.” 
General Practice, Solo & Small Firm Division. 1996.

Jones, B.J., Jodi Gillette, Deborah Painte, and Susan Paulson. 
Indian Child Welfare Act: A Pilot Study of Compliance in North Dakota. 
Oakland, CA: Casey Family Programs, 2000. 

58                Elana Shen



Secondary Sources

Briggs, Laura. Somebody’s Children: The Politics of Transnational and 
Transracial Adoption. Durham, NC: Duke University Press, 2012.

Jones, B.J., Mark Tilden and Kelly Gaines-Stoner. The Indian Child 
Welfare Act Handbook: A Legal Guide to the Custody and Adoption of 
Native American Children. Illinois: American Bar Association, 2008.

Kennedy, Randall. Interracial Intimacies: Sex, Marriage, Identity, and 
Adoption. New York: Pantheon Books, 2003.

Painter-Thorne, Suzianne D. “One Step Forward, Two Giant Steps 
Back: How the ‘Existing Indian Family’ Exception (Re)Imposes 
Anglo American Legal Values on American Indian Tribes to the 
Detriment of Cultural Autonomy.” American Indian Law Review 33, 
no. 2 (2008/2009): 329-384. JSTOR.

                         THE MENLO ROUNDTABLE   59




