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Since even before Andrew Jackson dreamed of applying a laissez-faire
philosophy in American government, the American people have debated the usefulness and questioned the legality of government involvement in public affairs. The Fairness Doctrine, a doctrine intended
to provide television airtime for all sides of an important public issue,
is an example of attempted government regulation. The Federal Communications Commission (FCC) introduced the Fairness Doctrine in
1949, but courts, broadcasters, and the FCC itself regularly questioned
its necessity and effectiveness. In fact, the FCC repealed the Fairness
Doctrine in 1987, arguing that the law did not succeed in bringing
about fairness and balance in television programming. A closer look at
this decision yields more insight. Dr. Hugh Carter Donahue, a professor of history at Rowan University, argues that the Fairness Doctrine
was repealed because it became obsolete by 1987. Susan J. Douglas,
however, argues that the FCC repealed the doctrine in 1987 because it
went against the First Amendment.
Proximately, the doctrine was repealed because it was obsolete and
unnecessary in the 1980s, a time of new technologies, greater access
to television, and overall government deregulation. However, these
changes were primarily a catalyst in bringing about the repeal of the
Fairness Doctrine. The doctrine was ultimately repealed because it had
inherent, deep-seated flaws and was too idealistic in what it demanded.
So the doctrine failed both in theory and in practice. First, the doctrine was repealed because of its questionable constitutionality. The
FCC could not enforce a doctrine it could not defend constitutionally.
Second, the doctrine was logistically impossible to enforce. The FCC
failed to successfully enforce the doctrine throughout the time it was
in effect.
This paper was written for Dr. Charles Hanson’s Advanced Placement
U.S. History class in the spring of 2012.
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Changing Times
Proximately, the Fairness Doctrine was repealed because by 1987, balancing airtime to bring about fairness was no longer important or necessary. In the 1940s, few television stations were available to the public.
With no regulation of television news, each station had the power to
broadcast the news it deemed important and the news it agreed with.
The American public heard only what the broadcasters of those few
available channels wanted them to hear. The Fairness Doctrine was
introduced to reduce the power of those broadcasters and to allow
multiple sides of a controversial issue to be heard. Christopher Sterling’s Electronic Media discusses the number of television stations between 1941 and 1983. There were 16 stations in 1948, one year before
the doctrine was introduced, 51 stations in 1949, and 1,106 stations in
1983.1 The increase of 1,055 stations over these 34 years indicates that
by the 1980s, because of the increasing number of channels, the American public did not need government regulation of television in order
to hear multiple viewpoints. People could watch what they wanted to
watch and could find opposing viewpoints on various controversial
topics on the more than 1,000 channels available. In The Battle To Control Broadcast News, Dr. Hugh Carter Donahue argues that the changing technologies and abundance of cable channels made the Fairness
Doctrine obsolete.2 By 1987, there were more television channels available, making the doctrine unnecessary because people could hear all
sides of an opposing viewpoint just by changing the channel. The doctrine was necessary in 1949 to bring about fairness in broadcasting, but
by 1987 it had become obsolete.
The FCC acknowledged that the doctrine was obsolete in its 1985
report on the Fairness Doctrine. Even two years before the doctrine
was repealed, the FCC claimed that it “no longer serve[d] the public interest.”3 The way that Chairman Mark Fowler and Commissioner
James Quello of the FCC said it “no longer” did what it was intended
to do demonstrates that at one point the doctrine was effective. They
repealed it two years after the release of this report because the changing times meant that the doctrine was “no longer” effective and had
become obsolete.
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With Ronald Reagan as President and Mark Fowler as the head of the
FCC, the 1980s were a time of government deregulation. In an interview with Reason magazine in November 1981, Fowler was asked if
he would continue deregulation. He responded that he would attempt
deregulation “[t]o the maximum extent possible.”4 The 1980s were not
only a time with more television stations than in the 1940s, but also
a time during which Fowler made it his mission to repeal as much of
the FCC’s regulation as he could. The Fairness Doctrine, a doctrine
regulating television news, was repealed as part of a general wave of
deregulation in the 1980s.
Questionable Constitutionality
Ultimately, the Fairness Doctrine’s questionable constitutionality was a
strong reason for the FCC to repeal it in 1987, because an agency that
promises to uphold and defend the Constitution cannot enforce a doctrine that is unconstitutional. In Listening In: Radio and the American
Imagination, Susan J. Douglas argues that the FCC stopped enforcing
the doctrine because it wanted to respect broadcasters’ First Amendment rights.5 She does not claim that the doctrine was unconstitutional, but asserts that the FCC repealed the Fairness Doctrine because it
had the potential to take away a broadcaster’s rights.
The doctrine was repealed because the Supreme Court, the D.C. Court
of Appeals, President Reagan, and the FCC itself questioned whether
the doctrine went against the First Amendment. This questioning did
not begin in the 1980s, which would have suggested that the repeal of
the doctrine was due to changing times, but instead started as early as
1969, just 20 years after the doctrine was introduced and almost 20
years before the doctrine was repealed.
In the Red Lion Broadcasting Co., Inc. v. Federal Communications Commission Supreme Court case in 1969, the court upheld the constitutionality of the doctrine when Red Lion Broadcasting Co. questioned
the FCC’s enforcement of the doctrine. In Justice Byron White’s delivery of the majority opinion of the Supreme Court, he qualified that
“[w]e need not and do not now ratify every past and future decision by
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the FCC with regard to programming.”6 Although in 1969 the Supreme
Court believed that the doctrine itself was constitutional, the fact that
Justice White included this claim about not being responsible for FCC
decisions regarding the doctrine implies that the doctrine inherently
had the potential to bring about unconstitutional enforcement. The
fact that the constitutionality of the doctrine was questioned in 1969,
18 years before it was repealed, suggests that the FCC finally repealed
the doctrine in 1987 because the controversy of its constitutionality
was not a new idea. In 1969, the questioning had already begun, pushing the FCC to later reconsider the doctrine and repeal it to end the
constant questioning of its constitutionality.
In the Miami Herald Publishing Co. v. Tornillo Supreme Court case of
1974, the court examined the constitutionality of a Florida law requiring equal space for political candidates in newspapers. Five years after
Red Lion, the Supreme Court again questioned the constitutionality of
the goals of the Fairness Doctrine. The Florida law, almost equivalent
to the Fairness Doctrine in the world of printed news, was declared
unconstitutional. Chief Justice Burger presented the majority opinion
of the court, arguing that a “responsible press is an undoubtedly desirable goal, but press responsibility is not mandated by the Constitution
and like many virtues it cannot be legislated.”7 Although the Fairness
Doctrine was not being considered specifically in this case, the idea of
the doctrine was examined indirectly. The Florida law and the Fairness
Doctrine both attempted to form a responsible press by requiring other viewpoints to be heard, but Justice Burger declared that regulating
the press to be responsible and to make good decisions is unconstitutional. In 1969, the constitutionality of the Fairness Doctrine itself was
upheld, but in 1974, the requirements of the Fairness Doctrine were
indirectly questioned. The Supreme Court did not declare the doctrine
unconstitutional in either of these cases, but the fact that the constitutionality of both the doctrine itself and its goals were questionable
made the FCC reconsider the doctrine’s existence.
In 1986, the doctrine’s constitutionality was again questioned. In Meredith Corporation v. Federal Communications Commission, Meredith
Corporation claimed that the Fairness Doctrine was unconstitutional.
Judge Laurence Silberman presented the majority opinion of the D.C.
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Court of Appeals, which ordered the Commission to consider Meredith Corporation’s argument and look into the doctrine’s constitutionality.8 Although the court did not declare the doctrine unconstitutional, the fact that they made the FCC reconsider the Fairness Doctrine
implies that they believed it may have been unconstitutional. In this
decision, the D.C. Court of Appeals questioned the constitutionality
of the doctrine when it asked the FCC to examine Meredith Corporation’s argument.
When the FCC did look into the constitutionality of the Fairness Doctrine, they could not defend it. The D.C. Court of Appeals decided the
Meredith Corporation case in January 1987, and just seven months
later, in August 1987, the FCC released an official record repealing the
Fairness Doctrine. This record, a response to the Meredith Corporation
decision, claimed that the doctrine was unconstitutional.9 When the
court and Meredith Corporation questioned the constitutionality of
the doctrine and the FCC could not defend its constitutionality, the
FCC stopped enforcing it.
The doctrine’s constitutionality was questioned not only by the Supreme Court, the D.C. Court of Appeals, and various corporations
such as Red Lion and Meredith Corporation, but also by Ronald Reagan. President Reagan, in his address to the U.S. Senate vetoing the
codification of the Fairness Doctrine two months before the FCC
would repeal the doctrine, claimed that “[w]ell-intentioned as [the
doctrine] may be, it [is] inconsistent with the First Amendment and
with the American tradition of independent journalism.”10 Reagan understood that the doctrine was attempting to achieve something good.
Good intentions, however, do not override the Constitution. The FCC
repealed the Fairness Doctrine because although it attempted to bring
about fairness, even the President believed it to be unconstitutional.
As a government agency the FCC is under the indirect control of the
President, so although Reagan did not order the repeal of the doctrine, his belief that it was unconstitutional pressed the FCC to repeal
it. Reagan’s statement, along with the court cases questioning the doctrine’s constitutionality from 1969 to 1987, pushed the FCC to repeal
the Fairness Doctrine.
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Impossible to Enforce
Ultimately, what the doctrine required was impossible for the FCC
to enforce. The doctrine was idealistic in attempting to enforce good
broadcasting, but enforcement that was both effective and respectful of broadcasters’ freedoms in choosing what to air was impossible.
Enforcement was based on the FCC’s opinions, which meant that the
government decided what the public heard and that the enforcement
process was very slow. Steven J. Simmons argues that the FCC was criticized when it enforced the doctrine loosely in order to protect broadcasters’ freedoms. And yet, a strict enforcement, claims Simmons, took
away a broadcaster’s rights.11 He made this claim in 1978, nine years
before the FCC repealed the Fairness Doctrine. Simmons realized that
the doctrine could not be effectively enforced, and the timing of his
statement suggests that the turn to deregulation and the new technologies of the 1980s were not the ultimate reasons for the doctrine’s repeal.
The doctrine was impossible to enforce successfully ten years before
the FCC repealed it.
Communications Studies Professor Patricia Aufderheide argues that
the doctrine had a “chilling effect” when it was enforced strictly. Instead of balancing news coverage for the public, the doctrine made
many stations avoid controversial issues altogether. She also claims
that the doctrine’s requirements were just “what good journalists do
anyway.”12 The doctrine was impossible to enforce because enforcement risked doing the opposite of what the doctrine and the FCC
sought to do. The Fairness Doctrine was too extreme and too idealistic
in trying to make “good journalism” a law. As a solution to the problem of unbalanced news coverage, the doctrine failed because its strict
requirements were impossible for the FCC to enforce effectively. Adding to Aufderheide’s arguments about the negative effects of strict enforcement, Neal Devins, a professor of law, presents the problems with
loose enforcement of the doctrine. He claims that the FCC investigated
only 28 of about 20,000 fairness complaints in 1980.13 Under this loose
enforcement, thousands of complaints were ignored and therefore the
doctrine failed to serve its purpose in bringing “fairness” and making
sure opposing viewpoints were heard. Devins’s argument about how
loosely the doctrine was enforced and Aufderheide’s argument about
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the risks of strict enforcement both support Simmons’s claim that strict
and loose enforcement alike failed.14
Enforcement of the Fairness Doctrine depended too much on the
opinion and judgment of the FCC. In the Federal Communications
Commission v. League of Women Voters of California Supreme Court
case from 1984, the court looked into the constitutionality of the Public Broadcasting Act. Justice Paul Stevens, in his dissent from the majority opinion, discussed the Fairness Doctrine. He claimed that the
government enforced the doctrine and therefore decided whether or
not “the station’s editorial ‘fairly’ presented the substance of ‘the’ opposing view.” This, argued Stevens, risks that “pro-Government views
that are not actually shared by that institution will be parroted to curry
favor with its benefactor.”15 Justice Stevens’s stress on “fairly” and “‘the’
opposing view” show the problems with the doctrine’s requirements.
The doctrine’s goal was “fairness,” and deciding what is “fair” requires
an opinion. That is, an opinion is required for deciding which opposing side gets time to argue. The doctrine requires an opposing side
to be allowed to present its argument, but controversial issues often
have more than two opposing sides. Stevens’s argument raises the
idea that the doctrine could never be effectively enforced because it
depended on opinions, and the fact that the government was enforcing it made the doctrine even more problematic. Such strong government regulation results in the opposite of what the Fairness Doctrine
was supposed to do. Instead of balancing news, any enforcement of
the Fairness Doctrine risked preventing the public from hearing antigovernment views. Adding to Justice Stevens’s argument, Ford Rowan,
in his book Broadcast Fairness, claims that the FCC only “assure[d]
that the broadcaster made a reasonable, good-faith judgment.” Again,
enforcement of the Fairness Doctrine required the FCC to judge what
was “reasonable” and what was “good-faith.”16 Having the government
use their opinions to decide what is fair goes against what the doctrine
intended to do in the first place, which was to prevent one group from
having too much power in what is aired.
Because the doctrine was based on opinions, the process of enforcement was very slow and ineffective. When the FCC ruled in June 1971
that the National Broadcasting Company (NBC) had fairness obliga-
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tions based on commercials they had aired from June 1970 to June
1971, NBC petitioned for the FCC to reconsider its ruling. The FCC
denied the petition in September 1971, but also ruled that there was
no further action required for NBC. Wilderness Society, the complainant in the case, petitioned against the FCC’s September decision. In its
response on December 27, 1971, the FCC denied the Wilderness Society’s petition.17 The FCC originally told NBC in September 1971 that
a commercial they had aired in June 1970 had created fairness obligations for them. The final verdict regarding the complaint was released
a year and a half after the original commercial aired and six months
after the FCC’s original decision on the case was released. Because the
doctrine required judgment calls and allowed for petitions to released
decisions, final fairness decisions could never be made easily or quickly. The FCC’s enforcement failed to be effective when a broadcasting
station had to give airtime to an opposing viewpoint more than a few
months after the airing of the original program in question.
In the case of strict enforcement, the doctrine risked both stopping
controversial issues from being broadcast and, returning to Justice Stevens’s arguments, causing broadcasters to favor pro-government views
in order to avoid trouble with the government.18 In the case of loose
enforcement, the doctrine became worthless and ineffective. The doctrine’s strict requirements were too extreme and when enforced were
not effective in balancing news coverage.
The Fairness Doctrine Today
Ultimately, the Fairness Doctrine itself was inherently flawed. The argument over the idea of fairness regulation, however, is still in question
today. A close look at the fate of the Fairness Doctrine leads one to
wonder how much government involvement in promoting fairness in
the media is needed, is legal, and is practical. A functioning Fairness
Doctrine is an ideal for those who believe strongly in high government
regulation. It could help minorities who otherwise may not get their
voices heard.
Under the Supreme Court’s ruling in Citizens United v. Federal Election
Commission in 2010, corporations are allowed to fund programming
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for candidates in federal elections.19 With a strong corporation backing
them, a candidate has almost unlimited access to television programming to either advertise himself or insult an opponent. This is the time
when “fairness” is required, as those who are in power are the ones
who are backed by wealthy corporations. The idea of the Fairness Doctrine is not inherently flawed. In fact, the spirit of the Fairness Doctrine could help to inform Americans on all sides of an issue. That way,
a candidate is supported not because they have the largest corporation
backing them and therefore are better known to the American people,
but because their views would actually help our country.
Alternatives to the Fairness Doctrine that are wholly constitutional
and are possible to enforce are often discussed. For one, Max Frankel,
in a New York Review of Books article from January 2012, suggests that
the price of political commercials be doubled so that when a candidate purchases time for his or her own programming they also pay for
programming for their opponent.20 This would allow more than one
position on issues to be heard and would help to avoid the problems
arising from the Supreme Court’s decision in Citizens United v. Federal
Election Commission.
The Fairness Doctrine was an attempt to make good journalism a
law and to have the government make the people hear all sides of an
argument, but it failed to do either. The fact that this attempt failed,
however, does not mean that we do not need fairness. Suggestions like
Frankel’s that implement the ideals of the Fairness Doctrine have the
potential to be effective in bringing fairness to our media.
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