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On March 6, 1857, Supreme Court Chief Justice Roger B. Taney issued 
the decision of the seven to two majority in the case of Dred Scott v.  
Sandford. Taney’s racist rhetoric, simultaneously declaring that con-
gressional regulation of slavery was unconstitutional and that free 
Blacks were never intended to be and never could become citizens, cre-
ated great controversy in a nation already plagued by sectional tension.1  
Historian James Kettner argues that Dred Scott had a transformative 
impact on the movement for Black citizenship, bringing the issue to 
center stage and widening the ideological disparity between North and 
South as the Civil War approached.2 However, Don Fehrenbacher and 
other scholars hold that the movement for Black citizenship evolved 
separately from the reaction to the Dred Scott decision, as the groups 
who advocated for Black citizenship formed too small a constituency 
to pass even the 13th Amendment by themselves, let alone the more 
controversial 14th. Radicals and intellectuals, those who formed this 
constituency, needed the support of the moderate Republicans in order 
to make Black citizenship a reality. However, while moderates opposed 
the parts of Taney’s decision that struck at the Free Soil ideology, most of 
them agreed, explicitly or implicitly, that Blacks should not be citizens.3 

It took even more radical changes than Dred Scott to unite Republicans 
behind the movement for Black citizenship; such changes sprang forth 
from the revolutionary Civil War. The changing aim of the war, as char-
acterized by the Emancipation Proclamation of 1863, ideologically unit-
ed the North behind the doctrine of Blacks’ human rights. From there, 
Blacks’ contribution to the war effort, coupled with the hostile environ-
ment Blacks faced in the South during the early years of Reconstruction, 
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finally convinced the majority of moderate Republicans to support the 
civil rights for which Radicals had advocated even before 1857.4 

Backlash Leads to Change? 

It is true that Taney’s ruling against Black citizenship created a consid-
erable amount of backlash among certain groups and motivated such 
constituencies to advocate for a change in policy. The most prominent 
group in opposition to the citizenship clause of Dred Scott was the Radi-
cal Republicans, who composed a loud minority of the North. In the 
week following the decision, numerous abolitionist and Radical news-
papers throughout the North expressed their outrage at the explicit dis-
enfranchisement of Black people that Taney articulated in the decision 
of the court. Such editorials served as a call to action to overturn the 
Supreme Court’s “barbarous and humiliating” decision against Black 
citizenship.5 Radicals’ enragement against Dred Scott was not limited 
to proximate reactions to the decision, either; prominent abolitionist 
William Lloyd Garrison published an editorial in his abolitionist news-
paper The Liberator a year later that contained rhetoric just as impas-
sioned as that in editorials published the day after Taney’s decision.6 

Radicals’ unwavering advocacy for Black citizenship in protest of the 
Dred Scott decision formed one of the first movements in favor of civil 
rights for freedmen. 

The Radical Republicans’ protest was joined by a large part of the intel-
lectual community, who found flaws in the logic that Taney used in 
his ruling against Black citizenship. Benjamin Howard’s scholarly ar-
ticle published in The North American Review in the months follow-
ing Taney’s decision exemplified intellectuals’ criticism of the poorly 
wrought logic in the citizenship clause of Dred Scott. Using the same 
strict-constructionist viewpoint as Taney did in his decision, Howard 
discredited Taney’s claim that the framers had never intended for Blacks 
to be citizens, using examples of five states that had granted civil and 
political rights to Blacks when the Constitution was ratified.7 Intellectu-
als like Howard differed from abolitionists like Garrison in the rhetoric 
they used to criticize Dred Scott, but from an ideological standpoint, 
the two groups were united by their shared belief that Taney’s ruling 
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against Black citizenship needed to be overturned. For these two con-
stituencies, the Dred Scott decision had raised the cause of Black citi-
zenship to a central focus and motivated them to make the first steps 
toward what would become the 14th Amendment. 

Section 1: Moderates Oppose Black Citizenship 

While the Dred Scott decision did unite radical Republicans and intel-
lectuals from an ideological standpoint in favor of Black citizenship, 
their voices alone were not enough to bring their cause to fruition; they 
needed the support of moderate Republicans to pass Black citizenship. 
The two major pieces of Reconstruction legislation pertaining to Black 
citizenship, the Civil Rights Act of 1866 and the 14th Amendment (first 
passed by Congress in June of 1866), were passed during the Thirty-
Ninth Congress, in which Radicals had to cooperate with a moderate 
majority. It was not until the elections in November of 1866 for the For-
tieth Congress that Radicals gained complete control over Congress.8 

Moderates generally opposed Radicals’ endorsement of Black citizen-
ship before the war; in fact, the Dred Scott decision solidified most 
moderates’ opposition to Black citizenship.9 Most Republicans, radical 
and moderate, agreed that slavery should not be allowed to expand, 
but abolitionists’ and moderates’ views on the civil rights of freedmen 
sharply differed. To the dismay of abolitionists, moderate Republicans 
sought to revive their appearance as “the white man’s party”, an image 
that became more and more threatened as the abolitionist movement 
strengthened, by voicing their opposition to Black citizenship.10 During 
his 1858 campaign, Lincoln exemplified and led the movement in favor 
of Free Soil but fervently against Black citizenship; many of his fellow 
moderates aligned their beliefs with the ones for which he advocated 
during the Lincoln-Douglas debates.11 Thus, the backlash against the 
Dred Scott decision that advocated for Black citizenship was limited 
to abolitionists and intellectuals, and those two groups did not make 
up a large enough population to actually accomplish Black citizenship 
without the help of the moderates. 



Moderate Republicans did oppose the Dred Scott decision vehemently, 
though their opposition to the case mostly concerned the part of Taney’s 
opinion that directly struck at the Free Soil ideology.12 Apart from his 
ruling against Black citizenship, Taney’s opinion also included the dec-
laration that the Missouri Compromise was unconstitutional. Taney 
argued that Congress did not have the power to pass a law that would 
prohibit slavery in a specific territory, which was exactly what Free Soil-
ers sought to do in the West. Thus, Taney had essentially declared the 
main platform of one of the two major political parties to be uncon-
stitutional. Unsurprisingly, many Free-Soil moderate Republicans took 
great issue with this ruling. Directly following the case, Republican 
newspapers such as The New York Daily Times harshly criticized this 
aspect of the Dred Scott decision, lamenting the recent “nationalization 
of slavery.”13 However, such opinions avoided the more controversial 
topic of Black citizenship. 

Another popular argument among moderate Republicans against Dred 
Scott was the idea that Taney’s decision was obiter dictum, meaning that 
once the Supreme Court decided that it did not have jurisdiction in the 
case, everything it said thereafter was not authoritative. This argument 
extended the Republican opposition to the anti-Free Soil part of the 
decision by articulating a way around it; while they believed that the 
decision should one day be overturned, critics who favored the obiter 
dictum argument held that in the meantime, it could be dismissed as 
not authoritative. One editorial from The New York Tribune exemplified 
this belief, stating that the ruling against the Free Soil ideology held no 
more weight than “the judgment of a majority of those congregated in 
any Washington bar-room.”14 Such opinions at first appear to align with 
Radicals’ beliefs, but the obiter dictum argument against the Dred Scott 
decision implicitly opposed Black citizenship. The Supreme Court re-
jected the case because it did not have jurisdiction, since Dred Scott was 
not a citizen of the United States and therefore could not sue. The obiter 
dictum argument rested on the assumption that the Supreme Court in-
deed did not have jurisdiction in the case, and by extension, that Dred 
Scott was indeed not a citizen.15 
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Section 2: Changing War Aims Lead to Changing Northern Ideology
 
Only the Civil War provided the revolutionary landscape necessary to 
shift moderates’ ideology from Free Soil to one in favor of emancipation 
and civil rights for Blacks. During the first year of conflict, however, 
many moderate Republicans and northern Democrats still clung fer-
vently to the anti-Black sentiments that had separated them from the 
Radicals during the antebellum years. The North could unite, however, 
behind the goal of preserving the Union, which remained the official 
aim of the war during its first two years. Lincoln expressed this singular 
goal in the famous letter to Horace Greeley in which he stated that de-
spite his “personal wish” for emancipation, his focus in the war was to 
preserve the Union at all costs, regardless of the fate of slavery.16 Many 
who fought in the Union army echoed this focus on preserving the 
Union, the “beacon light of liberty and freedom to the human race.”17 

Even Lincoln’s preliminary Emancipation Proclamation of 1862 gave 
the South the option of surrender in exchange for the continued institu-
tion of slavery.18 

As the war continued, however, even pragmatic moderates began to 
support emancipation. The ideological shift in the aim of the war, as 
characterized by Lincoln’s Emancipation Proclamation, served as an 
important step toward achieving civil rights for Blacks because it re-
placed the Free Soil ideology with unhindered abolition. Uniting the 
North behind the goal of emancipation, as opposed to just the pres-
ervation of the Union, rallied support for at least the human rights of 
Blacks. Without unanimous support for Blacks’ human rights, advo-
cates of Black citizenship could never have achieved civil rights for 
freedmen. As Eric Foner illustrates, a population can be enfranchised 
only by working their way sequentially up the ‘pyramid’ of rights: gain-
ing first human rights, then civil rights, then political rights, then social 
and economic rights.19 As slaves, Blacks had been stripped of human 
rights—the lowest tier; before their civil rights could be considered, a 
majority of the North had to support abolition, the movement for their 
human rights. 

                          THE MENLO ROUNDTABLE   47



The change in war aim from union preservation to emancipation was 
widely viewed as a necessity, from both humanitarian and military 
standpoints. Lincoln’s Secretary of the Navy, Gideon Welles, wrote that 
just before issuing the Emancipation Proclamation, Lincoln expressed 
his conclusion that emancipation was “absolutely essential for the salva-
tion of the Union,” and would benefit the Union military effort despite 
the seemingly inevitable backlash from slave owning border states that 
had remained loyal to the Union.20 Even moderates who had previous-
ly opposed the abolitionist movement could agree that emancipation 
was, strategically, a good military tactic. As Henry W. Halleck wrote to 
Ulysses S. Grant in March of 1863, emancipation would transfer labor 
to the Union by enabling the use of slaves who came under Union con-
trol as soldiers.21 Emancipation provided many more Blacks with the 
opportunity to fight for the Union Army; Blacks made up ten to twelve 
percent of the Union’s military manpower by the end of the war.22 

The experience of fighting in the South also shifted sentiment toward 
abolition; for many Union soldiers, the war was the first time they had 
ever witnessed the humanitarian horrors and the backward nature of 
slavery firsthand. For example, Private James Miller of the 111th Penn-
sylvania Infantry displayed the newfound disgust with slavery that 
many of his contemporaries shared; while he had never demonstrated 
abolitionist sentiments before the war, he wrote to his brother that the 
abysmal treatment of slaves he had observed in Virginia had solidified 
his utmost support for emancipation.23 Furthermore, after witnessing 
an elderly slave woman risking her life to run away with her grand-
daughter after the baby’s mother had been sold, Private Constant Hanks 
of the Twentieth New York Militia wrote that the dissolution of slave 
families that occurred throughout the South “would wring the tears out 
of anyone’s eyes.”24 Thus, many soldiers had already come to oppose 
slavery even before the Emancipation Proclamation.25 

The redefinition of the Union’s war aim was not received with unani-
mous support at first, but by the end of the war, the vast majority of 
the North agreed that Blacks deserved human rights. Private Chauncey 
Welton of Ohio exemplified the ideological shift that occurred in even 
the most conservative supporters of the Union. At first, the Northern 
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Democrat lamented that the Emancipation Proclamation had changed 
the aim of the war to one for which he was not willing to fight. However, 
he began to view emancipation as a necessary step toward stopping the 
rebellion, and even had enthusiastically joined the Republican Party by 
the end of the war.26 By 1864, Lincoln’s reelection campaign in favor of a 
constitutional amendment abolishing slavery earned him almost eighty 
percent of the soldier vote.27 

This great shift in public opinion in the North in favor of human rights 
for Blacks constituted an important step toward Black citizenship. In 
order to achieve civil rights, Blacks had to achieve human rights first, 
and the Civil War fostered the ideological revolution in the North that 
allowed these human rights to be legally recognized. 

Section 3: Fulfilling the Duties of Citizenship and 
Upholding Emancipation 

With the doctrine of emancipation, and thus human rights for Blacks, 
secured ideologically among the vast majority of the North, the move-
ment for civil rights and enfranchisement of freedmen could begin to 
take root among moderate Republicans and northern Democrats. Just 
as the doctrine of human rights did not necessarily accompany the an-
tislavery ideology (as the antebellum Free Soil movement exemplified), 
the doctrine of civil rights did not necessarily accompany emancipation 
but rather emerged because of other factors. However, the doctrine of 
civil rights could not have gained traction without the base that aboli-
tionist ideology provided. One factor that influenced moderates’ sup-
port for citizenship and civil rights of freedmen was Black service in 
the Union Army during the Civil War.28 Following the Emancipation 
Proclamation, Black activists including Frederick Douglass foresaw 
that Black service in the military would help secure their civil rights 
following the war because it would show that they could fulfill the du-
ties of citizenship.29 This ‘call-to-arms’ to northern freedmen and newly 
emancipated slaves in Union-controlled territories proved to be duly 
beneficial; Black regiments contributed greatly to the Union victory, 
and Black service did end up playing a key role in earning the respect 
necessary to secure civil rights for their race. 
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During congressional debate of the Civil Rights Act of 1866 (the revo-
lutionary legislative precursor to the 14th Amendment), former Union 
generals such as Benjamin Butler made impassioned speeches that ad-
vocated for Black citizenship through anecdotes of their heroism on 
the battlefield.30 Moderate Republican congressman and former general 
John Farnsworth similarly declared that “good faith, as well as impar-
tial justice, demands of [the] Government that it secure to the colored 
soldiers of the Union their equal rights and privileges as citizens of the 
United States.”31 Such sentiments of respect and gratitude for the sacri-
fices that freedmen made on behalf of the Union, and the citizenship 
that they deserved as a result, reverberated throughout the moderate 
and radical factions alike and even were implicitly echoed by President 
Lincoln himself in his last public address, when he voiced his wish that 
educated freedmen, and those who had served as soldiers, could enjoy 
the right to vote (a right that would require citizenship to exercise).32 To 
much of the North, Blacks’ service in the Union Army proved that they 
were willing and capable of fulfilling the duties of citizenship. 

Another factor in moderates’ ideological shift to supporting Black citi-
zenship was the South’s attempt to restore the legal, social, and econom-
ic hierarchy that had existed during the antebellum period. Unwilling to 
make such rapid and revolutionary changes to their longstanding soci-
ety, southern states passed Black Codes in a subversive effort to continue 
restricting Blacks’ legal rights and economic opportunities. Mississippi 
and South Carolina initiated such laws that violated free labor precepts 
in late 1865, and the rest of the South followed suit.33 Among other 
restrictions, these laws prohibited Blacks from renting land, required 
them to sign labor contracts that surrendered their right to strike, and 
prohibited them from leaving jobs once contracted.34 Moderate and rad-
ical Republicans alike wanted to establish a free labor economy in the 
South, and the institution of the Black Codes convinced many moder-
ates that more legislative action was needed in order to do so. For ex-
ample, during congressional debates concerning the Civil Rights Act of 
1866, which would grant citizenship and civil rights to freedmen, mod-
erate Republican leader Jesse Fell of Illinois advocated for the necessity 
of “[adopting] measures for the safety and elevation of the African race” 
in order to mend the “mockery” of “their present nominal freedom.”35 

50               Katherine Keller



Furthermore, Lincoln’s close friend Gustave Koerner objected to south-
ern states’ omission of freedmen’s civil rights in their newly-drafted con-
stitutions, lamenting the “most obnoxious laws . . . [which] placed most 
of the free negroes under a sort of Mexican peonage.”36

Thus, moderates’ respect for Black soldiers’ sacrifice in the war coupled 
with their sense of duty to reverse Black Codes in the South enabled 
their ideological union with the Radicals on the issue of Black citizen-
ship in the few years after the war’s end. Now, with most of the North 
supporting freedmen’s civil rights, and the citizenship they needed in 
order to enjoy them, it became possible to pass legislation on the is-
sue. Despite President Johnson’s veto of the preliminary Civil Rights 
Act of 1866, the Radicals and the moderates together proved to be a 
large enough constituency to both overturn the veto and pass the 14th 

Amendment in 1866 (which would be ratified two years later). The first 
section of the amendment declared that everyone born or naturalized 
in the United States was a citizen, regardless of race. Thus, the citizen-
ship clause of the Dred Scott decision finally had been overturned, but 
as a result of many factors other than backlash to the case itself. 

Looking Ahead: Enforcement and Precedent 

It is true that the 14th Amendment was difficult to enforce in the South, 
where institutions such as sharecropping, the Ku Klux Klan, and Jim 
Crow laws upheld the ingrained social hierarchy of antebellum times 
and restricted the civil rights that the Reconstruction amendments 
conferred on Blacks. However, the adoption of the 14th Amendment 
set a revolutionary legal precedent for Black citizenship that formed the 
base upon which freedmen and their descendants began to enfranchise 
their race. The racial environment in the United States could not be 
reversed de facto with the adoption of three amendments, but without 
them the long journey to Black empowerment never could have begun. 

Dred Scott is one of only a handful of Supreme Court cases to have been 
completely overturned by constitutional amendment, and many mod-
ern politicians wonder if the controversial decision in the case of Roe v. 
Wade (1973) might follow suit. Like the Radical Republicans in 1857, 
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conservatives today are enraged that the Supreme Court ruled against 
the human rights of unviable fetuses (less than twenty-eight weeks), 
calling Roe v. Wade “virtually identical” to the “dreadful opinion” that 
Taney published.37 Conservatives’ impassioned objection to Roe v. 
Wade and their advocacy of a constitutional amendment overturning 
it have made abortion a highly debated issue for the past three decades. 
However, the precedent of Dred Scott and its reversal by the 13th and 
14th Amendments, if the connection between the two articulated in this 
paper holds true, makes the adoption of an anti-abortion constitutional 
amendment seem unlikely. Similarities between the two cases definitely 
exist, but the great disparity between the two situations consists in the 
political climates in which each took place. To rally a large enough con-
stituency to reverse Dred Scott, it took the truly revolutionary environ-
ment of the Civil War; despite the controversy over Roe v. Wade, the 
revolutionary environment required to overturn the case does not yet 
exist. If the historical precedent of Dred Scott and the Reconstruction 
Amendments holds true in modern society, conservatives advocating 
for the adoption of a pro-life amendment will most likely remain a loud 
and aggrieved minority. 
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